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Roger Florio
Counsel - Environmental Matters 

6E
(AO Freedom Business Center 
King of Prussia, PA 19406

T 610 992 7969 
F 610 992 7898 
roger.florio@ige.com

Via Regular and e- mail

March 1, 2013

Shari M. Blecher 
Lieberman & Blecher P.C.
10 Jefferson Plaza, Suite 400 
Princeton NJ 08540

Re: 400 South Fifth Street, Harrison NJ
Response to Notice of Potential Claim

Dear Ms. Blecher;

This responds to your letter of December 12, 2012, notifying GE of a potential claim with 
respect to environmental conditions at a property located at 400 South Fifth Street in Harrison, 
NJ, owned and operated by your clients V.I.P Realty Associates and its predecessor Vo-Toys, Inc. 
(collectively, VIP), since 1977; and your subsequent letter of February 4, 2013, providing 
information relevant to that notice.

As noted in your letter, until early 1976, this property was part of an RCA facility for the 
production of radio tubes. By Agreement dated March 23,1976 (copy enclosed) RCA sold the 
property to International Fastener Research Corporation (IFR). Paragraph 3.8 of that 
agreement makes clear that IFR acquired the property on as "as is" basis:

IFR represents to RCA that it has examined the premises; that it is fully satisfied with the 
physical condition thereof; and that neither RCA nor any representative of RCA has 
made any representation or promise upon which IFR has relied concerning the condition 
of the premises or of any property conveyed by this agreement..."

mailto:roger.florio@ige.com


VIP's predecessor Vo-Toys acquired the property from IFR by an agreement dated August 3, 
1977/  VIP paid $343,000 for the property, which consisted of one City block with three three- 
story buildings totaling approximately 200,000 feet of warehouse space, as well as a parking 
easement on a lot across the street. Here again, paragraph 4 of the agreement makes clear 
that VIP assumed full responsibility for the condition of the property:

Purchaser acknowledges that neither Seller nor any other party makes any 
representation or warranty, express, implied or otherwise, with respect to the Premises 
or any other property or the use, design, merchantability, fitness for use, purpose, 
condition or durability thereof... it being agreed that Purchases assumes all risks 
incident thereto and purchases the Premises and all other property thereon "AS IS."

In short, neither RCA nor GE bear any legal responsibility to VIP or Vo-Toys in connection with 
this property. When it acquired the property VIP was fully aware the premises and buildings 
had a long manufacturing history. Once in possession, VIP apparently waited more than thirty 
years before undertaking any environmental investigation of the property. Accordingly, as 
between VIP and GE/RCA, responsibility for the current condition of the property rests with VIP.

Please feel free to contact me if you have any questions concerning the above, or if you wish to 
discuss this matter further.

Very truly yours.

cc: Roy Blickwedel, GE (via email only)

Note we have not been provided with a copy of the 1990 Agreement between VIP and Vo-Toys.
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Ira M. Gottlieb 
Partner 
T. 973-639-7984 
F. 973-297-3976 
igottlieb@mccarter.com 
 

McCarter & English, LLP 

Four Gateway Center 
100 Mulberry Street 
Newark, NJ  07102-4056 
T. 973.622.4444 
F. 973.624.7070 
www.mccarter.com 

BOSTON 

HARTFORD 

STAMFORD 

NEW YORK 

NEWARK 

EAST BRUNSWICK 

PHILADELPHIA 

WILMINGTON 

WASHINGTON, DC 

April 25, 2016 

VIA E-MAIL 

Laurence M. Smith, Esq. 
Chiesa Shahinian & Giantomasi PC 
One Boland Dr. 
West Orange, NJ 07052 

Re: BRG Harrison – Building Interior Mercury Conditions at Property Located at 
400 South 5th Street, Harrison, NJ 

Dear Larry: 

We write on behalf of General Electric Company (“GE”) in response to your letter of 
April 19, 2016, setting forth BRG Harrison Lofts Urban Renewal, LLC (“BRG”) 
positions concerning responsibility for addressing the suspected presence of 
mercury within buildings located at the property owned by BRG at 400 South 5th 
Street, Harrison, NJ (the “Site”).     

Your letter suggests there is an obligation on GE’s part to test for and remediate any 
mercury that may be present within the buildings at the Site.  For the reasons set 
forth below (among others), GE is not obligated or required, either under the 
Indemnity and Settlement Agreement, dated November 5, 2014, (the “Indemnity 
Agreement”) or under applicable New Jersey site remediation laws or regulations, to 
address, investigate or remediate the presence of mercury within buildings materials 
at the Site. 

Section 4(a) of the Indemnity Agreement obligates GE to perform “Environmental 
Response Activities in a good and workmanlike manner and in accordance 
with customary industry standards, the direction of the LSRP and then 
prevailing laws, including Environmental Laws.”  (Emphasis added.)  The term 
“Environmental Response Activities” is defined in pertinent part in Section 1(c) of 
the Indemnity Agreement as “all environmental activities of any kind carried out 
… at or near the Site in connection with conditions arising out of GE’s or 
RCA’s prior activities at the Former RCA Facility,…all as required to obtain an 
RAO (as defined below) from an LSRP….”  (Emphasis added.)   

As the foregoing sections of the Indemnity Agreement make clear, GE’s obligation 
under the Indemnity Agreement is limited to environmental activities that are 
“required to obtain an RAO.”  (Emphasis added.)  Accordingly, if the 
environmental activity is not required in order to obtain the issuance of an RAO by 
an LSRP for the Site, such activities do not fall within the purview of GE’s 
obligations under the Indemnity Agreement. 
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Under applicable New Jersey Site Remediation Program requirements, activities to 
address, investigate or remediate building interiors are expressly excluded from the 
activities required for the issuance of an RAO, unless the contaminant is present in 
the building interior as a result of a discharge to the environment or has migrated 
from the building to the environment.  In the Guidance for the Issuance of Response 
Action Outcomes, dated April 2016 (the “RAO Guidance”), the NJDEP states that: 

[t]he Department of Environmental Protection does not regulate 
the remediation of building interiors unless there is a known or 
suspected discharge of a hazardous substance or hazardous 
waste that may result in a discharge to the environment, or if a 
discharge from outside of the building is determined to be entering 
the building (for example, blooms of hexavalent chromium).1 

Consistent with this exclusion, the NJDEP has established a specific notice for 
inclusion within RAOs that is intended to “clarify to all parties that the RAO did 
not address contamination that may be in the building”: 

Please be advised that the remediation that is covered 
by this Response Action Outcome does not address the 
remediation of hazardous substances that may be 
present in building interiors or equipment, including, but 
not limited to, radon, asbestos and lead.  As a result, any 
risk to human health presented by the building interior or 
equipment remains.2 

(Emphasis added.) 

Therefore, pursuant to the RAO Guidance, unless the contaminant present within a 
building has resulted from, or is causing, a discharge of a hazardous substance or 
hazardous waste to the environment,3 no investigation or remediation of such 
contamination is required for an LSRP to issue an RAO, even if the presence of 
such contamination within a building or equipment presents a risk to human health.   

                                                
1
  RAO Guidance, page 14. 

2
  RAO Guidance, page 15. 

3  We note that GE’s Remedial Investigation of the Site indicated that a limited area of 

mercury is present in soils beneath Building B, at levels lower than the New Jersey 
residential direct contact soil remediation standards, but above impact to groundwater soil 
screening levels, indicating that mercury vapor detected within indoor air in the Site buildings 
has not resulted from a discharge of mercury to the environment.   As BRG is aware, GE 
plans further investigation to determine the extent to which contaminants within Building B 
floors may be a potential source of such limited soil impacts, and to the extent that proves to 
be the case, intends to address and remove such flooring materials as part of its 
Environmental Response Activities. 
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BRG also contends that the mercury condition in the buildings is an “immediate 
environmental concern” (“IEC”) and, based on such designation, GE is obligated 
under the SRRA to address the mercury condition.  We disagree.   

The New Jersey Technical Requirements for Site Remediation, N.J.A.C. 7:26E-1.1 
et seq. (the “TRSR”), define an “immediate environmental concern” as “a 
condition where any of the following types of contamination, or any of the 
following conditions related to a discharge, are found.”  [List of contamination 
and conditions omitted and emphasis added].  Based on this definition, in order for 
any of the listed conditions or contamination to be deemed an IEC, as a threshold 
matter, such condition or contamination must be “related to a discharge.”  In that 
regard, the TRSR defines a discharge in pertinent part as: “any intentional or 
unintentional action or emission resulting in the releasing, spilling, leaking, 
pumping, pouring, emitting, emptying or dumping of a hazardous substance, 
hazardous waste or pollutant into the waters or onto the lands of the State.”4  
(Emphasis added.)  Taken together, these defined terms establish that none of the 
conditions or contamination listed under the definition of an IEC are, in fact, IECs 
unless the condition or contamination is related to a discharge into the water or 
land.  Accordingly, because the mercury conditions detected in the buildings are not 
related to a defined discharge, the mercury conditions do not constitute an IEC 
(regardless of whether or not indoor mercury vapor concentrations may be above 
the IEC threshold as you indicate).  Therefore, GE has no obligation under the 
SRRA or the Indemnity Agreement to investigate or remediate the suspected 
presence of mercury within building materials at the Site. 

The absence of an affirmative obligation in the Indemnity Agreement for BRG to 
perform any Environmental Response Activities has no bearing on the scope of 
GE’s obligations.  The relevant fact is, as demonstrated above, GE has no 
obligation under the Indemnity Agreement or applicable law to address the mercury 
conditions in the buildings.  Moreover, as you acknowledge in your letter, GE also 
has no obligation to indemnify BRG with respect to (among other things) any costs 
or expenses arising out of the investigation, removal, disposal or remediation of 
building materials or any contaminants (including mercury) that may be present 
therein.  We must note that the parties intent, vis-à-vis one another, was that BRG 
would be responsible for remediation or redevelopment activities within the 
buildings’ superstructure and interior, including “the investigation, removal, disposal 
or remediation of any existing or residual building materials which might be present 
at the Site, or of any contaminant which might be present in building materials at the 
Site (e.g., asbestos, lead, mercury, mold, or any other building material or 
contaminant of building material) ….”  Section 3(b) of the Indemnity Agreement. 

Finally, the provisions of the agreement setting out GE’s obligations to properly 
handle and dispose of building materials removed by GE in the course of its 

                                                
4
  N.J.A.C. 7:26E-1.8.   
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Environmental Response Activities at the Site, and to make commercially 
reasonable efforts not to damage the property or interfere with site development in 
the course of carrying out Environmental Response Activities at the Site, address 
only the manner in which GE is obligated to perform its Environmental Response 
Activities, and do not expand the scope of such activities, as implied by the 
penultimate paragraph of your letter. 

In closing, BRG’s refusal to share any costs to delineate the extent of the mercury 
contamination within the building does not change or alter the scope of GE’s 
obligations under the Indemnity Agreement or applicable law with respect to the 
Site.  While GE remains willing to work cooperatively with BRG, neither this letter 
nor any of the statements set forth herein shall be construed to be an admission by 
GE of any responsibility for addressing the mercury conditions within the buildings 
or as a waiver of any rights, claims or defenses that GE may have now or in the 
future against BRG, its affiliates or any other party under the Indemnity Agreement 
or otherwise with respect to the Site. 

 
Very truly yours, 

 
Ira M. Gottlieb 
 
 
cc: Roger Florio, Esq. 
 Mr. Roy Blickwedel 
 Paul Dritsas, Esq. 
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